In the Matter of License No. 245613
| ssued to: DELMER E. CHANDLER, BK 183022

DECI SI ON AND FI NAL ORDER OF THE COMVIVANDANT
UNI TED STATES COAST GUARD

1470
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Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regulations
137. 30- 1.

By order dated 21 May 1964, an Exam ner of the United States
Coast Guard at C evel and, Chio, suspended Appellant's |license for
eight nmonths wupon finding him guilty of negligence. The
specification found proved alleges that while serving as chief
engi neer on board the United States SS WLLIAM A [ RVIN under
authority of the license above described, on or about 10 Apri
1964, Appellant negligently directed repairs to be nmade in an
unsafe manner to a waterwall tube of one of the vessel's boilers,
| eading to the death of one of the crew and injuries to two ot hers.

At the hearing, Appellant was represented by professiona
counsel. Appellant entered a plea of not guilty to the charge and
speci fication.

The Investigating Oficer introduced in evidence a stipulation
of facts entered by hinself and counsel, with the consent of
Appel I ant, two phot ographs and the testinony of the vessel's first
assi st ant engi neer.

I n defense, Appellant offered in evidence his own testinony.

At the end of the hearing, the Exam ner rendered a witten
decision in which he concluded that the charge and specification
had been proved.

The entire decision was served on 25 May 1964. Appeal was
tinely filed on 22 June 1964.

FI NDI NGS OF FACT

On 10 April 1964, Appellant was serving as chief engi neer on
board the United States SS WLLIAM A |IRVIN and acting under
authority of his license while the ship was in the Geat Lakes
enroute to Duluth, Mnnesota. Wen a | eak was di scovered between



a tube and the | ower header in the rear waterwall, the vessel was
anchored in the St. Mary's river. |Inspection showed that the tube
had been inproperly rolled into the header. An attenpt was nade to
reroll the tube but the |eak continued. Appellant, having decided
that the vessel could not safely continue to Duluth on one boiler,
ordered that the tube be plugged, top and bottom \Wen the plugs
were inserted the tube was dry.

The boiler was re-fired at 1935 and the vessel proceeded on
its voyage. For sone time thereafter the |eak continued, but
| ater, probably because of expansion of the tube, it stopped.

At 1708 on the next day, 11 April 1964, with boiler pressure
at about 400 pounds, the |lower end of the plugged tube burst. The
furnace door was bl own open and coal, steam and hot water erupted
t hrough the opening. A coal passer, a fireman, and a nmai ntenance
man were working in front of the boiler at the tine. Al were
injured and the coal passer died as a result.

Appel | ant had four assistant engineers on this voyage and all
were involved to some extent in the process of plugging the tube.
No one suggested the possibility of venting the tube before firing
the boiler. Appel I ant had never before had occasion to plug a
tube. The first assistant had done so on several occasions but in
every case the tube had al ready been ruptured.

BASES OF APPEAL

This appeal has been taken from the order inposed by the
Examner. It is urged that the order is excessive. No appeal has
been taken fromthe findings of the Exam ner.

APPEARANCE: Arter, Hadden, Whkoff and Van Duzer,  evel and,
Ohi o, by Robert B. Preston, Esquire.

OPI NI ON

Appel l ant here admts negligence in failing to anticipate that
water mght enter the plugged tube with a consequent building up of
i nternal pressure. H's contention is that this was ordinary
negl i gence, not gross, and that the suspension ordered is therefore
excessi ve.

Appel l ant contends, quite properly, that the degree of
negligence is not nmeasured by the seriousness of its consequences.
The rupture of the tube was foreseeable. The specific conditions
that led to the fatality were not.

The degree of negligence exhibited here was not gross. It is
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noteworthy that in this case five |icensed engi neers partici pated
in the work and not one recollected at the tinme the principle that
a plugged tube should be vented. This inattention nmay well have
been produced by the fact that in the ordinary case a tube is
secured precisely because it has been ruptured.

It appears to ne that the negligence here, within the degrees
contenplated in 46 CFR 137.20-165, is ordinary negligence. In the
light of Appellant's long and excellent prior record, and in the
know edge that he has been deeply inpressed by the casualty in this
case, | amof the opinion that the order here should be reduced to
a suspensi on of three nonths.

ORDER
The order of the Exam ner dated at C evel and, GChio, on 21 My
1964 is MODIFIED to provide for a suspension of Appellant's |icense
for three nonths from21 May 1964 and, as nodified, is AFFI RVED
W D. SH ELDS
Vice Admral, United States Coast Guard
Acti ng Conmandant

Si gned at Washington, D. C., this 14th day of Septenber 1964.



